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Carta de fecha 24 de junio de 2005 dirigida al Presidente
del Consejo de Seguridad por el Secretario General

Como continuación de las cartas que dirigí al Presidente del Consejo de Segu-
ridad en relación con la Comisión de Expertos independiente encargada de examinar
el encausamiento de las infracciones graves de los derechos humanos cometidas en
Timor-Leste (entonces Timor Oriental) en 1999 (S/2005/96 y S/2005/104), tengo el
honor de adjuntar un resumen del informe final de la Comisión (anexo I) y el informe
completo (anexo II)*.

En el informe se analiza en profundidad el proceso judicial en cuestión y en él
figuran recomendaciones muy diversas que merecen la atención del Consejo. Deseo
en particular señalar a la atención de éste la recomendación de que se mantengan la
Dependencia de Delitos Graves, los Grupos Especiales y la Dependencia de Aboga-
dos Defensores hasta que el Secretario General y el Consejo de Seguridad puedan
examinar las recomendaciones del informe, con el fin de asegurar la continuidad de
la labor de esas dependencias en tanto finaliza la investigación, la acusación y el
enjuiciamiento de los presuntos responsables de haber cometido delitos graves.

En sus resoluciones 1543 (2004) y 1573 (2004), el Consejo de Seguridad deci-
dió que las actividades de la Dependencia de Delitos Graves concluirían al mismo
tiempo que las de la UNMISET, es decir, el 20 de mayo de 2005. La Oficina de las
Naciones Unidas en Timor-Leste, que toma el relevo de la UNMISET, no tiene por
mandato seguir ni apoyar el proceso relativo a los delitos graves. El 12 de mayo de
2005 informé al Consejo (S/2005/310, párr. 19) de que en la Dependencia de Delitos
Graves se mantendrían 10 puestos hasta el 20 de junio de 2005 para que la Secreta-
ría de la Organización pudiera conservar copia íntegra de todos los expedientes reu-
nidos por esa Dependencia, como había pedido el Consejo en el párrafo 9 de su re-
solución 1599 (2005). Se han prorrogado hasta el 30 de junio los contratos de siete
de esos funcionarios.

Asimismo, deseo informarle de que todavía hay pendientes varias apelaciones
y para finalizar los procesos se requiere la asistencia de las Naciones Unidas. No
obstante, el Consejo de Seguridad deberá determinar las medidas que se adopten a
ese respecto, ya que la Oficina de las Naciones Unidas en Timor-Leste no está fa-
cultada para proseguir las actividades de la Dependencia de Delitos Graves que no
sean la conservación de los expedientes.

* El texto del informe se distribuye únicamente en el idioma original.
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Habida cuenta de lo que antecede, invito al Consejo de Seguridad a examinar
lo antes posible el informe de la Comisión de Expertos y las recomendaciones que
en él figuran.

Deseo también comunicarle que el informe de la Comisión de Expertos se ha
puesto a disposición de los Gobiernos de Indonesia y de Timor-Leste.

Le agradecería que señalara la presente carta y sus anexos a la atención de los
miembros del Consejo de Seguridad.

(Firmado) Kofi A. Annan
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Anexo I
[Original: inglés]

Resumen del informe para el Secretario General
preparado por la Comisión de Expertos encargada de
examinar el encausamiento de las infracciones graves
de los derechos humanos cometidas en Timor-Leste
(entonces, Timor Oriental) en 1999

1. Atendiendo a la petición del Consejo de Seguridad de que el Secretario Gene-
ral le informara de los acontecimientos en materia de encausamiento de las infrac-
ciones graves del derecho humanitario internacional y los derechos humanos come-
tidas en 1999 en Timor Oriental, el 18 de febrero de 2005 el Secretario General
nombró a una Comisión de Expertos. Los miembros de la Comisión fueron el ma-
gistrado P. N. Bhagwati (India), la Dra. Shaista Shameem (Fiji) y el profesor Yozo
Yokota (Japón). Se pidió a la Comisión que presentara un informe al Secretario
General antes de que hubieran transcurrido tres meses.

2. De conformidad con su mandato, la Comisión de Expertos debía:

a) Examinar los procesos judiciales de la labor del Tribunal Especial Indone-
sio de Derechos Humanos para Timor Oriental en Yakarta, así como la Dependencia
de Delitos Graves y los Grupos Especiales sobre delitos graves en Dili;

b) Evaluar el funcionamiento de las dos instituciones;

c) Identificar los obstáculos y las dificultades con que tropezaban las dos
instituciones;

d) Evaluar la medida en que las dos instituciones habían logrado imponer la
justicia e imputar la responsabilidad por los delitos cometidos en Timor Oriental;

e) Examinar y recomendar medidas jurídicamente aceptables y viables en la
práctica, con el fin de imputar la responsabilidad a los autores, garantizar la justicia
para las víctimas y el pueblo de Timor-Leste, y promover la reconciliación;

f) Estudiar las formas en que su análisis podría facilitar la labor de la Co-
misión de la Verdad y la Amistad que los Gobiernos de Indonesia y Timor-Leste han
acordado establecer, y hacer recomendaciones apropiadas al Secretario General a
este respecto.

3. Para preparar su informe, la Comisión de Expertos compiló y analizó un núme-
ro considerable de materiales primarios, como legislaciones, autos de acusación,
sentencias, escritos y transcripciones de juicios, recibió varias respuestas a cuestio-
narios detallados dirigidos a instituciones e individuos de Indonesia y Timor-Leste;
y estudió los comentarios hechos por los observadores de las Naciones Unidas y las
organizaciones no gubernamentales (ONG). La Comisión envió una misión de de-
terminación de los hechos a Timor-Leste para que entrevistara al Presidente de ese
país, funcionarios del Gobierno nacional y de los gobiernos locales, miembros de la
judicatura, funcionarios de la Misión de Apoyo de las Naciones Unidas en Timor
Oriental (UNMISET), grupos de víctimas y ONG. El 11 de mayo de 2005, la Comisión
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recibió una invitación para visitar Yakarta del 18 al 20 de mayo del 2005, visita que
realizó los días 18, 19 y 20 de mayo de 2005.

4. La Comisión de Expertos presentó su informe a la Oficina del Alto Comisio-
nado de las Naciones Unidas para los Derechos Humanos el 26 de mayo de 2005. En
el informe se describen el mandato y la metodología de la Comisión, se señalan los
principios y las normas internacionales pertinentes, y se presenta un relato histórico
de los acontecimientos ocurridos en 1999 y del establecimiento de los procesos ju-
diciales en Yakarta y Dili. El informe contiene un análisis amplio de los dos proce-
sos judiciales y establece conclusiones en relación con el mandato de la Comisión.
La Comisión examina las iniciativas y los mecanismos judiciales disponibles y pre-
senta sus recomendaciones sobre los mecanismos más apropiados para asegurar la
justicia y la rendición de cuentas para el pueblo de Timor-Leste. A continuación se
resumen brevemente las conclusiones y recomendaciones de la Comisión.

Dependencia de Delitos Graves, Grupos Especiales sobre Delitos Graves
y Dependencia de Abogados Defensores (Timor-Leste)

5. La Dependencia de Delitos Graves y los Grupos Especiales sobre Delitos Gra-
ves (los Grupos Especiales) fueron establecidos en 2000 por la Administración de
Transición de las Naciones Unidas para Timor Oriental (UNTAET), para que reali-
zaran investigaciones y entablaran procesos judiciales relativos a los crímenes de le-
sa humanidad y otros delitos graves cometidos en Timor Oriental. En 2002, la
UNMISET estableció la Dependencia de Abogados Defensores. La Dependencia de
Delitos Graves está subordinada por ley a la Oficina del Fiscal General de Timor-
Leste. Los Grupos Especiales funcionan en el marco de los tribunales de distrito de
Dili y están integrados por dos jueces internacionales y uno de Timor-Leste.

6. La Dependencia de Delitos Graves finalizó sus investigaciones en noviembre
de 2004, de conformidad con las resoluciones del Consejo de Seguridad 1543
(2004), de 14 de mayo de 2004, y 1573 (2004), de 16 de noviembre de 2004. El man-
dato de esta Dependencia terminará oficialmente el 20 de mayo de 2005. El Consejo
ha destacado la necesidad de que la Secretaría de las Naciones Unidas, con el acuer-
do de las autoridades de Timor-Leste, conserve una copia de todos los expedientes
compilados por la Dependencia.

7. Desde que la Dependencia de Delitos Graves inició su labor en 2000, se pre-
sentaron a los Grupos Especiales 95 autos de acusación en relación con 391 perso-
nas. A la fecha en que se finalizó el presente informe, había acusaciones pendientes
contra 339 personas que permanecían prófugas, fuera de la jurisdicción de Timor-
Leste. Entre estas personas figuraban el ex Ministro de Defensa de Indonesia y Co-
mandante de las Fuerzas Armadas Indonesias (TNI), Wiranto, seis comandantes de
alto rango de las TNI y el ex Gobernador de Timor Oriental. Hasta la fecha, los
Grupos Especiales han emitido 284 órdenes de detención. La orden de detención pa-
ra Wiranto todavía se encuentra en la Oficina del Fiscal General de Timor-Leste,
que no la ha remitido a la Interpol.

8. La Comisión de Expertos considera que el proceso relativo a los delitos graves
cometidos en Timor-Leste ha asegurado un grado notable de imputación de la res-
ponsabilidad a los autores de esos delitos cometidos en 1999. Las investigaciones y
los enjuiciamientos realizados por la Dependencia de Delitos Graves se han ajustado
en general a las normas internacionales. Los Grupos Especiales proporcionaron un
foro efectivo para que las víctimas y los testigos pudieran prestar testimonio. El
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número y la calidad de algunas de las sentencias dictadas es también prueba de la
capacidad de los Grupos Especiales para establecer un historial preciso de los he-
chos y acontecimientos ocurridos en 1999 durante el breve período de su labor. En
general, las decisiones de los Grupos Especiales ayudarán a establecer una jurispru-
dencia y práctica claras para los otros tribunales de distrito que se ocupen de delitos
graves en el futuro. Además, los Grupos Especiales han desarrollado su propia ju-
risprudencia, apartándose de las normas establecidas por otros tribunales penales
internacionales, si correspondía. El proceso relativo a los delitos graves ha contri-
buido también significativamente a fortalecer el respeto por el imperio de la ley en
Timor-Leste y ha fomentado la participación de la comunidad en el proceso de re-
conciliación y justicia. La existencia de un proceso judicial eficaz y fidedigno, como
el de los Grupos Especiales, también desalentó los ataques privados por motivos de
retribución y venganza.

9. Sin embargo, el pueblo de Timor-Leste está frustrado por la incapacidad
del sistema de justicia para enjuiciar a los que se encuentran fuera del país, particu-
larmente los acusados de alto nivel. Asimismo, preocupa el hecho de que la abru-
madora mayoría de los delincuentes condenados por los Grupos Especiales son de
Timor-Leste.

10. La Comisión de Expertos es de la opinión de que el proceso para los delitos
graves todavía no ha logrado imputar plenamente la responsabilidad a los principa-
les autores de las violaciones graves de los derechos humanos cometidas en Timor
Oriental en 1999. Esto puede atribuirse a varios factores.

11. La Comisión de Expertos considera que la Dependencia de Delitos Graves, los
Grupos Especiales y la Dependencia de Abogados Defensores no han recibido re-
cursos suficientes para satisfacer las necesidades mínimas de los mandatos respecti-
vos de esos órganos. A este respecto, la Comisión ha considerado los niveles de fi-
nanciación de que disponen otros tribunales penales internacionales y otros tribunales
híbridos, teniendo en cuenta las circunstancias particulares de Timor-Leste.

12. La Comisión de Expertos considera que, en la actualidad, la Oficina del Fiscal
General no funciona en forma independiente del Gobierno de Timor-Leste. A este
respecto, cabe citar como ejemplo la tramitación de la orden de detención en el caso
Wiranto y otros.

13. La Comisión de Expertos opina que la falta de acceso a las pruebas y los sos-
pechosos en Indonesia es un problema fundamental que impide el avance de los
procesos relativos a delitos graves en Timor-Leste. Asimismo, observa que, en este
momento, no hay un acuerdo de extradición entre Indonesia y Timor-Leste ni cual-
quier otra forma de asistencia judicial recíproca efectiva que permita detener y tras-
ladar a los acusados que actualmente están prófugos. Dado el clima político actual,
es poco probable que los Gobiernos de Indonesia y de Timor-Leste concierten
voluntariamente un acuerdo de este tipo.

Tribunal Especial de Derechos Humanos para Timor-Leste (Indonesia)

14. El Tribunal Especial de Derechos Humanos para Timor-Leste (el Tribunal
Especial) se estableció de conformidad con la legislación para juzgar a individuos
responsables, entre otras cosas, de delitos de lesa humanidad cometidos en abril y
septiembre de 1999 en Timor Oriental.
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15. La Comisión de Expertos considera que la Comisión de Investigación de la
Comisión Nacional de Derechos Humanos (KPP HAM) llevó a cabo la etapa de la
indagatoria del proceso judicial especial de manera exhaustiva, fidedigna y objetiva,
de conformidad con las normas internacionales aplicables a las indagatorias pro jus-
ticia. El informe a ese respecto preparado por la KPP HAM documenta con bastante
detalle la base penal pertinente, y establece vínculos entre las pruebas y la supuesta
participación de individuos e instituciones militares y civiles. El informe de la KPP
HAM se transmitió al Fiscal General para ulteriores investigaciones y, según corres-
ponda, la iniciación de actuaciones ante el Tribunal Especial.

16. De la lista de 22 sospechosos, el Fiscal General inició actuaciones contra
18 individuos de las fuerzas militares y de policía que ejercían puestos de comando
directo en Timor Oriental en el período de interés, así como contra dos oficiales gu-
bernamentales civiles y un líder de milicias. El oficial de más alto rango acusado era
un comandante militar regional de Timor Oriental. El Fiscal General decidió no en-
juiciar a otros sospechosos de alto rango mencionados en el informe de la KPP
HAM. Los juicios de los 18 acusados han concluido y todos menos uno han sido
absueltos, en primera instancia o en la apelación.

17. Sobre la base de un minucioso análisis de los hechos disponibles, la Comisión de
Expertos ha llegado a la conclusión de que las actuaciones judiciales planteadas ante el
Tribunal Especial eran manifiestamente inadecuadas, principalmente debido a la falta
de voluntad por parte del ministerio público, así como a la falta de experiencia, cono-
cimientos y capacitación en el tema, las deficiencias de las investigaciones y la pre-
sentación inadecuada del material inculpatorio durante el juicio. Por ejemplo, la Comi-
sión considera que la formulación de la causa contra los acusados fue indebidamente
restrictiva y no estuvo apoyada por los hechos materiales necesarios. La selección de
los testigos de cargo tampoco fue satisfactoria. Muchos de los que prestaron testimo-
nio en estos juicios eran acusados, individuos afiliados a las TNI y funcionarios gu-
bernamentales. El Ministerio Público no utilizó en la medida necesaria las pruebas do-
cumentales disponibles ni las declaraciones de testigos reunidas por los investigadores
de la KPP HAM y de la Dependencia de Delitos Graves. Significativamente, las in-
vestigaciones y las actuaciones judiciales se realizaron en un momento en que había
una evidente falta de voluntad política para enjuiciar a los acusados y una falta de
apoyo material y moral para esas investigaciones.

18. La Comisión de Expertos examinó también el desempeño y la conducta de los
jueces del Tribunal Especial. La Comisión considera que el ambiente que existía en
los tribunales no era propicio para un foro judicial creíble que inspirara confianza en
la población. No había servicios ni medidas legislativas adecuadas para proteger a
las víctimas y los testigos, en particular los de Timor-Leste. La Comisión examinó
también a fondo las sentencias judiciales y opina que la falta de uniformidad de los
veredictos y las conclusiones sobre los hechos a que llegó el Tribunal Especial fue-
ron consecuencia directa de la aplicación de técnicas judiciales divergentes, dife-
rentes interpretaciones jurídicas de temas idénticos, y falta de voluntad y decisión pa-
ra utilizar la práctica y la jurisprudencia internacionales en la evaluación analítica de
los hechos y el derecho.

19. La Comisión de Expertos opina que el proceso judicial en el Tribunal Especial
no fue efectivo para hacer justicia en favor de las víctimas de las violaciones graves
de los derechos humanos y del pueblo de Timor-Leste. La falta de una investigación
y un enjuiciamiento creíbles de los acusados no permitió imputar la responsabilidad
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a quienes habían tenido una participación más activa en esas violaciones graves.
Muchos aspectos del proceso judicial especial revelan escaso respeto a las normas
internacionales pertinentes o conformidad con ellas.

Comisión de la Verdad y la Amistad

20. La Comisión de Expertos opina que hay disposiciones del mandato de la Co-
misión de la Verdad y la Amistad que contradicen las normas internacionales que
niegan la impunidad por delitos graves y que algunas disposiciones deben ser acla-
radas y revisadas. La Comisión de Expertos entiende también que no existía ningún
mecanismo para obligar a los testigos a decir la verdad ante la Comisión de la Ver-
dad y la Amistad. No obstante, el espíritu de reconciliación y reparación consagrado
en las otras disposiciones del mandato ofrece canales apropiados para restablecer la
relación entre Indonesia y Timor-Leste.

Recomendaciones relativas a Timor-Leste

21. En sus recomendaciones relativas al proceso de delitos graves, la Comisión de
Expertos es de la opinión de que, sin la presencia de un componente internacional,
sería ilusorio esperar que las autoridades del Ministerio Público, los Grupos Espe-
ciales y los abogados defensores de Timor-Leste tuvieran, en el futuro próximo,
la capacidad de realizar actividades de investigación, enjuiciamiento, sentencia y
defensa de casos de delitos graves de conformidad con las normas internacionales.

22. La Comisión de Expertos insta al Consejo de Seguridad a que asegure el man-
tenimiento provisional de la Dependencia de Delitos Graves, los Grupos Especiales
y la Dependencia de Abogados Defensores hasta que el Secretario General y el Con-
sejo de Seguridad puedan examinar las recomendaciones del presente informe. La
Comisión recomienda además que el Consejo de Seguridad asegure la continuidad
de la labor de la Dependencia de Delitos Graves, los Grupos Especiales y la Depen-
dencia de Abogados Defensores hasta que finalice la investigación, la acusación y el
enjuiciamiento de los presuntos responsables de la comisión de delitos graves.

23. En caso de que no se acepte la recomendación precedente, la Comisión de Ex-
pertos recomienda enérgicamente que las Naciones Unidas establezcan un mecanis-
mo que permita continuar y finalizar las investigaciones y las actuaciones judiciales
por violaciones graves de los derechos humanos. La Comisión recomienda concre-
tamente que ese mecanismo, que permitiría al Gobierno de Timor-Leste conservar
la soberanía sobre el proceso de justicia, facilite el fomento de la capacidad institu-
cional y proporcione canales para que la comunidad internacional pueda prestar
asistencia en ese proceso, según corresponda.

Recomendaciones relativas a Indonesia

24. La Comisión de Expertos recomienda que Indonesia refuerce su capacidad ju-
dicial y de enjuiciamiento constituyendo un equipo de expertos jurídicos y judiciales
internacionales, de preferencia de la región de Asia, nombrados por el Gobierno de
Indonesia por recomendación del Secretario General, con un mandato claro de
prestar asesoramiento jurídico especializado e independiente a la Oficina del Fiscal
General en materia de derecho penal internacional, derecho internacional humani-
tario y normas internacionales de derechos humanos, incluso sobre cuestiones de
procedimiento y normas sobre pruebas.
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25. La Comisión de Expertos recomienda que la Oficina del Fiscal General realice
un examen amplio de las actuaciones ante el Tribunal Especial y vuelva a abrir los
juicios cuando sea apropiado, sobre la base de las disposiciones pertinentes de la le-
gislación de Indonesia. Si corresponde, la Comisión recomienda que se realicen
nuevamente los juicios y que las personas acusadas sean juzgadas nuevamente de
conformidad con normas internacionales y nacionales aceptables.

26. La Comisión de Expertos recomienda que bajo la estricta supervisión, orienta-
ción y asistencia de una delegación designada de funcionarios de la Dependencia de
Delitos Graves y/u otras personas nombradas por las Naciones Unidas, las pruebas
pertinentes y los expedientes relativos a las causas contra Wiranto y otros se entre-
guen al Fiscal General de Indonesia con fines de investigación y enjuiciamiento. La
Comisión subraya que esta es una opción que debe ser examinada por las delegacio-
nes de la Dependencia de Delitos Graves y/o de las Naciones Unidas, ya que quizás
se planteen cuestiones de protección de testigos, confidencialidad y otras cuestiones
de seguridad que haya que tener en cuenta. La Comisión sugiere que las modalidades
de esta opción se dejen a criterio de las partes interesadas.

27. La Comisión de Expertos recomienda que se pida al Gobierno de Indonesia
que presente al Secretario General un informe amplio sobre los resultados de sus in-
vestigaciones relativas a las actuaciones judiciales iniciadas por la Dependencia de
Delitos Graves, en el que figuren las razones de su decisión de entablar o no la ac-
ción, incluso si se volverá a enjuiciar a cualquiera de los individuos anteriormente
juzgados por el Tribunal Especial.

28. Se recomienda que el Gobierno de Indonesia ponga en práctica estas recomen-
daciones dentro de los seis meses contados a partir de la fecha que determine el
Secretario General.

Establecimiento de un tribunal penal internacional para Timor-Leste

29. Si las recomendaciones anteriores relativas a Timor-Leste e Indonesia no son
puestas en práctica por los respectivos Gobiernos dentro de los plazos recomenda-
dos, o si no son aplicadas por el Consejo de Seguridad, la Comisión de Expertos re-
comienda que el Consejo de Seguridad apruebe una resolución de conformidad
con el Capítulo VII de la Carta de las Naciones Unidas para crear un tribunal penal
internacional especial para Timor-Leste, situado en un tercer Estado.

Recurso a la Corte Penal Internacional

30. Si no se cumple la recomendación de establecer un tribunal penal para Timor-
Leste, el Consejo de Seguridad puede estudiar la posibilidad de utilizar la Corte Pe-
nal Internacional para realizar las investigaciones y entablar las acciones judiciales
por los delitos graves cometidos en Timor Oriental.

Jurisdicción universal

31. A pesar de las recomendaciones que figuran más arriba, la Comisión de Expertos
señala que los Estados Miembros de las Naciones Unidas, de conformidad con sus res-
pectivas legislaciones nacionales, pueden exigir la investigación y el enjuiciamiento de
personas responsables de las violaciones graves de los derechos humanos cometidas en
Timor Oriental en 1999.
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Anexo II

Informe para el Secretario General preparado por
la Comisión de Expertos encargada de examinar el
encausamiento de las infracciones graves de los derechos
humanos cometidos en Timor-Leste (entonces Timor
Oriental) en 1999

26 de mayo de 2005

Marquez, Nelly
Annex II offset in English
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What is the projected work-plan and deadline for completion of trials assuming the present
system is retained?

Statistics

Please provide a chart on the organisation structure of the judicial system in Tmor-Leste and
the District Courts in Dili and composition of staff at each level.

Please provide complete and up to date statistics on completed and pending trials and appeals,
composition of Special Panels and list of cases which have been assigned to a Special Panel.

Please provide statistics on the number and type of written decisions and Judgements rendered
by the Special Panels at both trial and appeals level.
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Questionnaire for Serious Crimes Unit and related departments

Core achievements

Please provide feedback with substantiation on whether the SCU and SPSC have achieved at
the minimum:

f) the establishment of the facts and providing a historical record of the nature of the
events in 1999 and adequate documentation of the diverse nature of the crimes
committed in 1999;

g) bringing justice to the victims and providing them an opportunity to contribute to the
process of establishing truth eg by witnesses statements and court testimony and
acceptance of their evidence by the Special Panels;

h) accomplishments in contributing to international humanitarian and international criminal
law and setting legal and institutional precedents, if any;

i) to what extent has the justice process before the SPSC contributed  to the restoration of
peaceful and normal relations between the people who were previously in conflict;

j) to what extent has the judicial process at the SCU and the SPSC strengthened the rule of
law in Timor-Leste.

Effectiveness of legal framework on co-operation with Indonesia

Apart from the MOU, was there any other legal basis permitting judicial co-operation between
SCU and Jakarta?

Was there active co-operation between the Attorney-General�s Chamber in Jakarta and the SCU
in relation to witnesses eg was SCU requested to share witnesses� evidence or provide their
statements to the AGO?

If there was assistance rendered to the AGO in relation to witnesses or other matter, what was
the legal basis for that assistance if the MOU was never relied by both parties?

How did SCU manage to arrest and prosecute the sole Indonesian accused, Beny Ludji?

What is the Office of the GP�s strategy to ensure that indictees at large in West Timor and
Indonesia will be handed over for trial in Timor-Leste ? What measures have been adopted to
ensure the assistance of Indonesia in relation to arresting indictees and obtaining evidence
outside the jurisdiction?

What is expected of the international community in relation to ensuring co-operation between
the Governments of Indonesia and Timor-Leste on the judicial process in Dili?
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Was there an unwritten understanding or agreement with Indonesia that the Ad Hoc Human
Rights Court would try Indonesia indictees whereas the SCU would only try East Timorese
defendants?

Adequacy of legislation

Is the legal framework ( eg UNTAET Regulations) adequate, sufficiently clear and
comprehensive to enable the SCU to discharge its mandate?

Has there been any confusion or inconsistency arising out of the concurrent application of the
UNTAET Regulations and Indonesian subsidiary laws?

Indictment and case theories

What is the main legal theory in relation to the events in East Timor in 1999?

Was there sufficient evidence to establish state policy or state involvement in the events of
1999?  Please list some of the evidence available to the SCU in support of this element.

Investigations

What are the general qualifications and level of expertise of the international and local
investigators?

What sort of training have investigators received?

Did the investigators receive adequate co-operation from the East Timorese government; the
witnesses and the Indonesian authorities for access to documentary evidence and witnesses
located outside the jurisdiction?

What were the major impediments and obstacles faced by the investigators in the course of
discharging their duties?

Trial teams

How many prosecutors on average are assigned to a prosecuting team?

What are the general qualifications and level of expertise of the international and local
prosecutors?

What are the specific problems faced by team members in the preparation of these cases eg
language barrier, different legal background?
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Please provide a staffing profile for some of the cases i.e. for each team, the number of
prosecutors assigned (national, international, investigators, legal associates and other support
staff)

Witnesses

How many witnesses did SCU interview for all the cases that have been investigated?

How many witnesses testified for the Prosecution on average in each of the case before the
Special Panel?

What categories of witnesses were called by the Prosecution eg experts, corroborative
witnesses, victims, insiders, indictees?

Were there adequate facilities and resources for witness protection, transport, accommodation
and counselling?
What type of expert evidence was adduced by the Prosecution for the cases?

What were some of the concerns raised by witnesses who have co-operated with SCU and who
have testified before the Special Panels?

Plea agreements

Is there an internal policy or guidelines on plea agreements?

How many plea agreements have been entered between SCU and the defendants?

Will plea agreements be implemented as part of SCU�s closing down strategy?

The National indictment

Please advise on the progress made to issue a warrant of arrest for the defendants in this case.

What are the causes for the delay in issuing a warrant of arrest for the defendants in the
National Indictment?

Does Office of the GP intend to pursue the National indictment against all defendants charged
even after May 20?

What are the SCU/Office of the GP�s view on and prosecution strategy for the defendants who
have already been tried before the Ad Hoc Human Rights Court in Jakarta for essentially the
same conduct?
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What are some of the criteria or factors the Office of the GP have to take into consideration
before deciding whether to pursue Indictments against high-level perpetrators?

Handover Procedures

Are there plans to review the outstanding indictments and refer serious crimes cases to the
Ordinary Crimes Division?

What are the legislative and constitutional amendments that need to be resolved to effect the
transfer?

Institutional capability after May 20

Please elaborate on the institutional capability or otherwise of the Office of the GP to take over
all SCU cases after May 20.

Does the Office of the GP plan to retain internationals on its own budget after May 20?

What is the present state of funding ( committed or pledged)  from voluntary donations and
from the national budget?

What are some of the more critical problems with the present structure and organisation of the
SCU?

What are the areas of expertise that are under-resourced and would require more funding?

What are the SCU�s expectations on the UN�s role and commitment after May 20?

What is the projected work-plan and deadline for completion of trials assuming the present
judicial structure is retained after May 20?

Statistics

Please provide key figures of SPSC cases of individuals publicly indicted since the inception of
the Tribunal and accused who have appeared in proceedings before the Tribunal. Please provide
case information sheet listing profile of accused, date of arrest, indictment�s factual allegations,
related charges and status of proceedings for each case.

Please provide complete and up to date statistics and update on staff strength for SCU and the
Office of the PG.
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Questionnaire for the Attorney General’s Office (AGO), Indonesia

Adequacy of legislation

1. Do Act 26/2000 and Act 39/1999 offer adequate and effective investigative powers to AGO
investigators?

2. Were there instances where investigations or further inquiry were obstructed due to lack of
legislative powers?

3. Does the applicable legislation need to be amended to address any obstacles?

Relationship with Komnas HAM

4. Is there an effective division of responsibilities between the AGO and Komnas HAM at the
inquiry and investigation phases?

5. Were there disputes or disagreements between the AGO and Komnas HAM on the division
of investigative responsibilities?

6. Did the AGO carry out any follow-up investigations after submission of the KPP HAM
Tim- Tim Report?

7. What was the scope of co-operation between the AGO and Komnas HAM at the
investigation stage?

8. Was there any criticism of the KPP HAM Tim-Tim Report within the AGO and how was
this addressed? Was Komnas HAM required to resubmit its findings under Art 20 of
26/2000?

9. Did Komnas Ham offer its views on the final Indictment prepared by AGO?

10. Did the AGO request the assistance of Komnas HAM investigators in the preparation of
the trials before the Ad Hoc Human Rights Court?

11. Were there diverging legal theories and/or assessments of evidence between Komnas HAM
and the AGO?  If so, what were the reasons for this divergence?

12. Did the AGO face any legal, technical or practical difficulties in invoking Article 19(g) of
Act 26/2000 or Article 89(3) of Act 39/1999?

13. Were there any other legal, technical or practical obstacles that need to be resolved (e.g. by
way of legislative amendment)?
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Structural and institutional issues

14. Please provide a description of the structure of the AGO, with an organizational diagram if
available.

15. Please describe the procedure for selection, appointment, supervision and dismissal of ad
hoc prosecutors for the prosecution of human rights violations.

16. Are any posts in the AGO held by incumbents of posts in other Government departments,
or by military personnel?

17. Was the AGO given full access to military witnesses and documents in the course of its
investigations?

Adequacy of resources and facilities

18. Were there adequate facilities for the protection of witnesses, their families and AGO
investigators?

19. Were investigation and prosecution team adequately staffed?

20. Were investigators and prosecutors trained in investigating and prosecuting serious human
rights violations and violations of international humanitarian law? Please provide concrete
examples of the training provided.

21. Did the AGO have access to in-house legal advisers on international criminal law,
international humanitarian law and/or serious violations of human rights? Please specify
the number of such legal advisers available, and their expertise.

22. Was the AGO investigation sufficiently funded and was there a workable time-line?

23. Did the AGO have access to sufficient technical expertise and resources for the purposes
of the investigation (e.g. forensic assistance?)

The KPP HAM Tim-Tim Report

24. What forms of evidence were gathered at the inquiry stage and made available to the AGO
for its investigation (e.g. witness statements, forensic evidence)?

25. Did the KPP HAM Tim-Tim Report make preliminary findings about the reliability of the
evidence or was this a responsibility of the AGO?

26. Was there evidence tending to establish elements of crimes such as the existence of a
widespread or systematic attack directed against a civilian population?
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27. Was there evidence tending to establish legal requirements of applicable modes of liability
(e.g. planning, ordering, aiding and abetting, complicity) relevant to State actors, militia
and/or other perpetrators?

28. Was this evidence sufficient for indictment purposes?

29. Was this evidence sufficient to satisfy all elements the crime of genocide or crimes against
humanity?

30. Were all witnesses who gave statements to the KPP HAM Tim-Tim Inquiry willing to
testify at trial? How did the AGO proceed in cases of witnesses who were unwilling to
testify?

31. Were any witnesses who gave statements to the KPP HAM Tim-Tim Inquiry members of
the TNI? How did KPP HAM Tim-Tim Report assess their evidence?

32. Did the AGO receive the co-operation of the TNI to interview witnesses and access
documentary evidence?

33. Was the KPP HAM Tim-Tim Report considered to be a complete investigative, trial-ready
report or understood by all parties to be a roadmap for the AGO to conduct its own, further
investigations?

Further investigations by the AGO

34. Apart from the individuals indicted by the AGO, did follow-up investigations provide
evidence linking the other suspects listed in the KPP HAM Tim-Tim Report to the crimes
committed?

35. Did the AGO discover enough further evidence to discard KPP HAM�s theory that State
actors were involved in the crimes?

36. Based on the evidence available to the AGO, was the most reasonable inference that the
violence in East Timor in 1999 occurred spontaneously, without organization and planning
by the TNI?

37. Did the AGO question Major General Zakky Anwar Makarim regarding the allegations
made against him in the KPP HAM Tim-Tim Report concerning his involvement with the
militias?

Preparation of cases for trial

38. Did the AGO prosecution teams co-ordinate the legal theories to be presented in cases
before the Ad Hoc Human Rights Court?
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Questionnaire for Judges of the Ad Hoc Human Rights Court

Core achievements

1. Please provide feedback with substantiation on whether the judicial process of the Ad Hoc
Human Rights Court have achieved the following:

k) establishing the facts and an accurate historical record of the nature of the events
surrounding the popular consultation in Timor-Leste in 1999 and adequate
documentation of the diverse nature of the crimes committed in 1999;

l) bringing justice to the victims of these crimes, providing them an opportunity to
contribute to the process of establishing truth, e.g through witnesses statements and
court testimony and acceptance of their evidence by the Ad Hoc Court;

m) contributing to international humanitarian and international criminal law and setting
legal and institutional precedents, if any;

n) contributing to the restoration of peaceful and normal relations between peoples who
were previously in conflict;

o) strengthening the rule of law and respect for human rights in Indonesia.

Adequacy of legislation

2. Is the legal framework applicable to the Ad Hoc Courts (e.g. Act 2000/26, Act 1999/39,
KUHAP) adequate, sufficiently clear and comprehensive to enable the Ad Hoc Court to
discharge its mandate? Please describe any inconsistencies, limitations or other issues
related to the legal framework that presented obstacles to the effective adjudication of cases
of serious human rights violations.

3. Are the judges able to reconcile the existing national legislation, such as KUHAP and
KUHP with Act 26/2000?

4. Do judges make reference to procedural laws of the international criminal tribunals such as
the ICTY, the ICTR and the ICC? Could you please provide some examples of such
references in the written Judgements or in your oral decisions?

5. Do judges make reference to substantive law and jurisprudence of the international criminal
tribunals such as the ICTY, the ICTR and the ICC? Could you please provide some
examples of such references in the written Judgements or in your oral decisions?
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Fair trial rights

6. What are some of the areas of improvement in relation to preserving the right of an accused
to a fair trial before the Ad Hoc Courts?

Rights of victims and witnesses

7. What are some of the areas of improvement in relation to preserving the rights of victims
and witnesses before the Ad Hoc Courts, including their rights to dignity, protection and
privacy?

Judicial function

8. Please describe the nature of interaction between career Judges and ad hoc Judges. Were
there any challenges encountered in this regard?

9. Please explain how the independence and impartiality of career Judges are properly
protected. Please explain if career Judges benefit from the necessary security protection,
tenure, salary, and freedom from political interference to be able to carry out their work.

10. Please explain how the independence and impartiality of ad hoc Judges are properly
protected. Please explain if ad hoc judges benefit from the necessary security protection,
tenure, salary, and freedom from political interference to be able to carry out their work.

Judicial resources

11. Do Judges have sufficient access to research facilities, legal researchers and clerks to assist
with the trial proceedings, decisions and judgements?

12. Apart from expert witnesses in a particular trial, do judges have access to specialised legal
research and drafting support on issues of international humanitarian law, international
criminal law and international human rights?

13. What are some of the more critical problems with the present structure and organisation of
the Ad Hoc Court?

Indictments

14. Were the indictments sufficiently clear and precise in supporting each of the charges made?
Could the indictments have been improved in any way? Were there particular legal issues
which tended to require additional clarification by the prosecution?
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15. Did the indictments consistently distinguish between the crime being charged (e.g. crimes
against humanity, war crimes) and the applicable mode of liability or form of participation
being charged (e.g. command responsibility, individual perpetration, complicity)?

16. Did the indictments present sufficient material facts to demonstrate the widespread and/or
systematic nature of attacks directed against a civilian population?

17. Did any indictments need to be amended before or during trial, so far as you are aware?

Trial proceedings and process

18. Please identify current challenges faced by the Judges during trial proceedings (e.g.
interpretation facilities, behaviour of public, time pressures)?

19. Do judges receive adequate assistance and co-operation from the Attorney General�s Office
and from defence counsel in the conduct of the trials?

20. What were some of the causes for delays and adjournments during trial proceedings?
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Questionnaire for constitutional and legal expert (Timor–Leste)

Relationship between internal legal system and international law

1. Has section 9(1) of the Constitution (�The legal system of East Timor shall adopt the
general or customary principles of international law�) ever been invoked by a Court in
order to directly apply rules of customary international law to internal legal proceedings?

2. Does section 9(1) of the Constitution imply that crimes under customary international law
are directly punishable by the Courts, without the need for internal legislation?

3. Has section 9(3) of the Constitution ever been invoked by a Court in order to invalidate a
rule contrary to a provision of an international treaty that applies to Timor-Leste?

4. If an amendment to the Constitution was required in order for Timor-Leste to fulfil its
obligations under an international treaty, would Section 154(3) prevent such a treaty from
coming into force for a period of 6 years from the entry into force of the present
Constitution?

Applicability of previous law

5. Apart from those laws specified in section 3.2 of UNTAET Regulation 1999/1, have there
been any rulings on the constitutional incompatibility of provisions in Indonesian laws,
such as the Criminal Code (KUHP) and Code of Criminal Procedure (KUHAP), in
accordance with section 165 of the Constitution?

6. Are there any areas of criminal law and procedure where Indonesian laws are referred to in
order to address gaps in UNTAET Regulations or domestic legislation?

Adjudication of serious crimes

7. Has there been any significant challenge to the jurisdiction of the Special Panels for
Serious Crimes on the basis of section 31(5) of the Constitution on non-retroactivity of
criminal law?

8. Does section 163(1) of the Constitution, providing that the Special Panels for Serious
Crimes �shall remain operational for the time deemed strictly necessary to conclude the
cases under investigation�, require that all outstanding indictments before the Special
Panels either be prosecuted or formally withdrawn in order for the Special Panels to be
legally dissolved?

9. Do the provisions of section 123(2) of the Constitution (�Courts of exception shall be
prohibited and there shall be no special courts to judge certain categories of criminal
offence�) preclude the establishment of (a) an international tribunal or (b) a mixed
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national-international tribunal to hear cases of crimes against humanity and other serious
crimes, once the existing Special Panels conclude their work on existing cases under
investigation?

10. Does the internal legal system distinguish between extradition of nationals, which is
expressly prohibited under section 35(4) of the Constitution, and transfer of nationals to a
competent international tribunal?

11. Has Timor-Leste drafted or passed legislation implementing the complementarity and co-
operation aspects of the Rome Statute of the International Criminal Court (1998)?

12. Is there any incompatibility between section 31(2) of the Constitution (�No one shall be
tried and convicted for an act that does not qualify in the law as a criminal offence at the
moment it was committed� and section 12.1 of UNTAET Regulation 2000/15, which
includes �crimes under international law� as punishable by the Special Panels for Serious
Crimes?

Ne bis in idem

13. Is there any incompatibility between section 31(4) of the Constitution (�No one shall be
tried and convicted for the same criminal offence more than once�) and the exception to
the ne bis in idem principle in section 11.3 of UNTAET Regulation 2000/15?

14. The ordinary meaning of section 11.3 of UNTAET Regulation 2000/15, read in the context
of section 11.2, seems to suggest, by exclusion, that the phrase �another court� would
include a court outside Timor-Leste and are not restricted to trials conducted in the courts
within Timor-Leste. Is this interpretation consistent with the intent and purpose of the
Constitution approved by the Constituent Assembly?

Amnesties

15. Has Draft Law 24/I/2a on amnesties and other clemency measures, approved by the
Council of Ministers on 14 April 2004, been passed into law in Timor-Leste? If so, what
categories of offences are subject to amnesty? Which body grants amnesties and on what
conditions?

16. Is there any incompatibility between the competence of the National Parliament �to grant
amnesty� in accordance with section 95(3)(g) of the Constitution and the provisions of the
(Draft) Law on amnesties and other clemency measures?

17. Are there any constitutional or other internal legal barriers to granting amnesties
specifically for serious crimes, including crimes against humanity?
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Other matters

18. As far as you are able to advise, do any provisions of the Memorandum of Understanding
between the Indonesia and UNTAET on Co-operation in Legal, Judicial and Human
Rights-related Matters (April 2000) need to be incorporated into the internal legal system
of Timor-Leste and Indonesia in order to be implemented?

19. If so, has legislation been passed or amended in accordance with section 14.2 of the
Memorandum of Understanding?

20. What procedure is followed when an amendment to the Constitution is required?



142

S/2005/458

Questionnaire for Komnas Ham on “Lapuran Penyelidikan Pelanggaran Hak Asasi
Manusia in Timor-Timur”(KPP-Ham Final Inquiry Report)

Composition and legal training of KPP-Ham

1. Who made up the members of KPP-Ham? What were their professional qualifications?

2. Specifically, were members of either Komnas Ham or KPP-Ham body formally seconded or
otherwise attached to another government or military post at any time?

3. Was KPP-Ham adequately staffed?

4. Was KPP-Ham sufficiently funded and was there a workable time-line?

5. Were there sufficient technical expertise and resources at KPP-Ham�s disposal (e.g.
forensic assistance and other expert evidence)?

6. Were KPP-Ham members trained in investigating serious human rights violations and
violations of international humanitarian law?

7. Did KPP-Ham members have a reasonably good understanding of the legal elements of
genocide and crimes against humanity and the legal requirements of applicable modes of
liability?

8. Did Komnas Ham have an in-house legal adviser on international criminal law and
international humanitarian law? Did the legal adviser advise the KPP-Ham team in the
course of its work?

Relationship with the Attorney General�s Office

9. Did KPP-Ham make findings on reliability or credibility of the evidence or were such
findings within the purview of AGO?

10. Did Komnas Ham investigators assist in the preparation of the Ad Hoc Human Rights Court
trials conducted in Jakarta?

11. Was there follow-up investigation conducted after submission of the KPP-Ham Final
Inquiry Report to the Attorney-General�s Office (AGO) at AGO�s request?

12. What was the scope of co-operation between AG�s office and Komnas Ham at the AGO
investigation stage?

13. Was the division of responsibilities between the inquiry and AGO investigation practicable?

14. Was there any criticism of the KPP-Ham report by the AGO and how was this addressed?
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15. Was KPP-Ham required to resubmit its findings to the AGO under Art 20 of 26/2000*?

16. Did Komnas Ham offer its views on the final Indictment prepared by AGO on the 18
defendants?

17. Were there diverging legal theories and assessment of the evidence between Komnas Ham
and the AGO, especially in relation to the involvement of the TNI or other government
actors?

18. What were the reasons for this divergence?

19. Was the KPP-Ham Final Inquiry Report a complete investigation report and ready to be
used for trial purposes or was it understood by both Komnas Ham and the AGO to be a
preliminary inquiry report  for AGO to conduct its own/further investigations?

Protection of victims, witnesses and investigators

20. Were there adequate facilities for protection of witnesses, their families and investigators in
the course of the KPP-Ham inquiry?

The KPP-Ham inquiry

21. What sort of evidence was gathered during the KPP-Ham Inquiry? Did KPP-Ham manage
to secure first-hand evidence, such as eye-witnesses testimony and relevant documentary
evidence?

22. Were there instances where the inquiry or further inquiry by KPP-Ham was obstructed due
to lack of legislative powers?

23. Were there attempts to interfere with or dictate the scope and the progress of KPP-Ham
inquiry by individuals outside Komnas Ham? 

24. Was there sufficient evidence gathered by the KPP-Ham inquiry tending to establish
elements of crimes such as the presence of a widespread or systematic attack directed
against a civilian population?

25. Was there evidence gathered by the KPP-Ham inquiry tending to establish legal
requirements of applicable modes of liability (e.g. planning/ordering/aiding and
abetting/complicity) between state actors such as TNI and militia / perpetrators? Was this
evidence sufficient for indictment purposes by the AGO?

26. Was KPP-Ham given full access to military witnesses and documents?

27. Were all witnesses who gave statements willing to testify in court?
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28. Did KPP-Ham interview any TNI witnesses? How did KPP-Ham assess or view their
evidence?

29. Did KPP Ham receive the co-operation of TNI for witnesses� statements and documentary
evidence?

30. Was there any difficulty in practice invoking Article 19(g) of Act 26/2000?*

* If there was a similar applicable provision under Act 39/1999 at the time of the KPP-Ham
inquiry.

Other matters

31. Does Act 26/2000 and or 39/1999 offer adequate and effective investigative/inquiry powers
to Komnas Ham investigators? Does Komnas Ham have any views on any aspects of the
relevant legislation that needs to be amended?

32. Please elaborate on any other technical or practical obstacles that Komnas Ham finds
should be addressed (e.g. by way of legislative amendments) in order for it to carry out its
mandate more effectively.
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Annex B
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Annex C
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Annex C: Incremental transition process for new justice mechanism for Timor-
Leste

I. Suggested planning phase
(two months, 20 May 2005-July 2005)

This would include the drafting and legislation of a package of laws
establishing the authority and mandate of the Office of the Prosecutor to set
up the specialised Unit.

 II. Suggested development phase
(two months, July 2005-September 2005)

A team will be set up to develop the capacity to implement an institutional
plan by recruitment for core positions and creating the management
structure for the Office of the Prosecutor.

III. Suggested implementation phase
(twelve months, September 2005-September 2006)

The Office will exercise its functions in respect of serious crimes.

IV. Suggested management transition phase
(four months, September 2006-December 2006)

The international component will complete the transfer of responsibility for
management of serious crimes investigations and prosecutions to domestic
professionals.

This transfer will be affected over the course of 15 months from the
commencement of serious crimes proceedings in September 2005.

V. Suggested international judges and prosecutors transition phase
(five months, January 2007-May 2007)

The composition of the Special Panels will change from two international
judges and one national judge to one international judge and two national
judges.

The Office of the Prosecutor will also gradually reduce the number of
international staff.

VI. Suggested completion of transition phase
(two months, May 2007-July 2007)

The remaining international judges and prosecutors will leave at the
beginning of this phase, leaving the Unit and Special Panels composed
entirely of national professionals.
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